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Effect op a Change of Judicial Decisions Construing a 
Criminal Statute. — That a court, after it has held a statute un- 
constitutional, may reverse itself and hold in favor of 
constitutionality is fully established.* But the effect of such a 
reversal of judgment does not seem fully settled, and indeed has 
been little considered or discussed. It has been supposed that the 
general rule is that the decision holding the statute constitutional 
utterly destroys and abrogates any prior conflicting decision.* The 
rule is based apparently upon the idea that if the statute is now 
constitutional, it has always been so, for the courts can never alter 
the statute, but can only interpret or apply it.* 

To this general rule there is one well-recognized exception, 
which protects vested or contractual rights. If these rights have 
risen out of, or been based upon, the prior and erroneous decision 
as to any phase of the statute, constitutional or otherwise, they 
are to be protected despite the change of the court's decision.* 

' State V. Rawles, 103 Miss. 807, 60 South. 782; Knox v. Lee, 12 Wall. 
457 (overruling Hepburn v. Griswold, 8 Wall. 603). 

' Center School Tp. v. State, 150 Ind. 168, 49 N. E. 961; Stockton v. 
The Dundee Mfg. Co., 22 N. J. Eq. 56. In the latter case it is said: 
"A change (of law) by decision is retrospective, and makes the law 
at the time of the first decision as it is declared by the last decision, 
as to all transactions that can be reached by it." 

' Center School Tp. v. State, supra. 

' Douglass V. County of Pike, 101 U. S. 677; Gibson v. Cleary, 77 
Wash. 683, 138 Pac. 269. 
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This exception is based upon the high regard in which the courts 
hold these rights, and upon the constitutional prohibition, found in 
Federal and State constitutions alike, forbidding the passage of 
any law impairing the obligation of contract. As to these rights, 
then, the prior decision though now held erroneous and of no 
effect, remains valid and binding upon the courts. 

In the recent case of State v. Longino (Miss.), 67 South. 902, 
it was proposed to make a second exception to the general rule. 
In that case a bank cashier was indicted for the statutory offence 
of receiving money for the bank at a time when the bank's insol- 
vency was known to him. In a prior case, decided before Longino's 
act was committed, the statute creating the offence had been de- 
clared unconstitutional, by the highest court in the State. But 
before Longino's trial the Supreme Court reversed its prior de- 
cision and held the statute constitutional. Upon these facts it 
was held that the accused should be acquitted, on the ground, ap- 
parently, that decisions in regard to criminal statutes should be 
given a prospective and not a retrospective operation. 

There appears to be but one case. State v. O'Neill, 147 la. 513, 
126 N. W. 454, 33 L. R. A. (N. S.) 788, Am. & Eng. Ann. Cas. 
1912 B, 691, directly in point with the above, and it is cited and 
followed by the court in its decision. In this case the accused was 
acquitted of the violation of a state statute prohibiting the sale of 
liquor, and his act was committed before the decision in favor of, 
and after the decision against, the validity of the statute. But 
though these two cases would seem, in the absence of any con- 
trary authority, to establish this exception, the ground upon which 
it is to be based is not certain. In the O'Neill case, three judges 
advanced four distinct reasons for coming to their common con- 
clusion. 

It was suggested that the holding might be founded upon the 
absence of any criminal intent on the part of the accused. Unless 
he should be presumed to know the law better than the courts 
themselves, no actual guilty intent was possible. But though the 
animus is an important part of all common-law crimes,* in offences 
against the statutes of a State, the mere doing of the act is often 
sufficient.^ No animus was needed in this case, and hence its ab- 
sence is immaterial, and cannot sustain the decision. 

The second foundation contended for was that the constitutional 
prohibition against cruel and unusual punishments should protect 
the accused. But it would seem that this prohibition should apply 
only to the penalty, and not to the reasons leading to its infliction.'^ 
The penalty prescribed by the statute was neither cruel nor un- 



' Reg. V. Tolson, 23 Q. B. Div. 168. 

• Com. V. Farren, 9 Allen 489. , ,. .. • . . •, „if ;. 

' The cases seem only to discuss whether the punishment itselt is 
cruel or unusual Moore v. Missouri, 159 U. S. 673; In re Kemmler, 
136 U. S. 436. And see the opinion of Weaver, J., in State v. O JNeill, 
sufiya. 



NOTES 611 

usual in either the O'Neill or the Longino case, so this contention 
must also be rejected. 

The third possible reason for establishing the exception was 
that it was not within the legislative intent to punish an act com- 
mitted under such circumstances. There is in neither statute any 
indication that the situation presented by these two cases ever oc- 
curred to the legislature. What they might have done had it 
occurred to them is problematical; a dangerous basis for engraft- 
ing an exception upon any statute, and one to be avoided except 
as a last resort. 

The last, and by far the most satisfactory ground for the ex- 
ception, is the rule that judicial decisions as to criminal statutes 
shall be given only a prospective operation so far as they affect 
the life or liberty of one charged with a violation of the statute. 
This rule finds direct suppoi-t only in the two cases under discus- 
sion, but it may be powerfully supported by analogy with civil 
decisions as to. contractual or vested rights, it is unopposed by any 
primary authority, and its justice is simple and obvious.* 

The exception in regard to vested or contractual rights, which 
is fully established, is based upon the regard of the courts for such 
rights and on the equity of the constitutional prohibition against 
their impairment by legislation. But the courts regard even more 
highly the rights and liberty of one accused of crime, and the 
Federal, and a majority of the State constitutions, contain an ex- 
press prohibition against ex post facto laws, laws making criminal 
an act which was not criminal when committed. As to contractual 
rights, it has been said : , "A judicial construction of a statute 
becomes a part of it, and as to rights which accrue afterwards, it 
should be adhered to for the protection of those rights. To change 
them by a change of construction is to legislate retroactively." ® 
If this is true, then certainly a change of judicial decisions as to 
criminal rights and liabilities, if allowed to operate retrospectively, 
must also be regarded as retroactive legislation, and within the 
ban of the ex post facto laws. 

The sole apparent objection to making this second exception to 
the general rule is that the court cannot destroy or shackel a valid 
statute. But this objection applies with equal force to the excep- 
tion made in favor of vested and contractual rights, for if the al- 
tered construction is the true meaning of the statute now, then 

' U. S. Const., Art. I, § 9; 8 Stimson, Am. Statute Law, § 142. 

• Lewis' Sutherland, Statutory Construction, § 485. So. in Douglass 
V. County of Pike, supra. Chief Justice Waite declares: "The true rule 
IS to give a change of judicial construction in respect to a statute the 
same effect in its operation upon contracts and existing contract rights, 
that would be given to a legislative amendment; that is to say, make 
it prospective and not retrospective. After a statute has been settled 
by judicial construction, the construction becomes, so far as contract 
rights under it are concerned, as much a part of the statute as the 
text itself, and a change of decisions is to all intents and purposes 
the same in its effect on contracts as an amendment of the law by- 
means of legislative enactment." 
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it has always been. Yet this exception is fully established. In 
neither case is the statute itself altered by the court, which simply 
protects innocent persons from misfortunes chargeable to its own 
error. As to them, the statute remains in abeyance, dormant, and 
without power to harm. 

If this exception should finally obtain full recognition as an 
established part of the law, it would minimize the evil results 
which always attend a change of judicial decision. That injustice 
is done to the individual in whose case the reversal takes place is 
obvious, but this injustice is necessary to prevent the courts from 
being bound by some erroneous, and perhaps ill-considered de- 
cision. But to confine the evil to a single case would seem to 
conform most strongly to the liberal and kindly spirit which has 
always characterized the conduct of the Anglo-American law to- 
ward an accused person. 



Presumptions as to Foreign Laws. — It is a general rule in the 
United States that the courts of the forum will not take judicial 
notice of the laws of a foreign country or of a sister State. Such 
laws are matters of fact to be pleaded and proved like any other 
fact; and until thus properly brought before the court, they may 
not be noticed.^ 

Where, however, a case must be governed by a foreign law, 
courts of the forum usually evidence great aversion to throwing 
out the entire cause merely for the reason that they have before 
them no law to administer. They will therefore, where counsel 
fail properly to plead and prove the foreign law, indulge in certain 
presumptions as to the' status of that law. And in this way, the 
case may be decided, and failure of justice merely on account of 
the lack of any law to apply, be averted. 

The courts of the different jurisdictions have not agreed on any 
one uniform presumption to be applied in every case. Each State 
has decided what shall be the rule in its own courts, and the num- 
ber and variety of the presumptions is therefore almost as great 
as the possibihties of the situation permit. 

A right of action so fundamental as to be almost universally 

' Yang-Tsze Ins. Ass'n v. Furness (C. C. A.), 215 Fed. 859; O'Don- 
nell V. Johnson. 36 R. I. 308, 90 All. 165; Grow i/. Oregon Short Line 
R Co (Utah) 138 Pac. 398; Mountain Lake Land Co. v. Blair, 109 
Va 147 63 S. E. 751; Savage v. O'Neil, 44 N. Y. 298. But the courts 
of a State will take judicial notice of acts of congress of a public na- 
ture Davis V. McColl, 179 Mo. App. 198, 166 S. W. 1113; Western Un- 
ion Tel Co. V. White (Tex. Civ. App.), 162 S. W. 905. So also as to 
the terms of a treaty between the United States and a foreign nation. 
Schweitzer v. Hamburg, etc., Gesellschatt (App. Diy.), 134 NY. Supp. 
812 And the courts of a State will notice judicially the fact that the 
law's of a sister State or a foreign country are based upon the common 
or civil law. Wade v. Boone (Mo. App.). 168 S. W. 360; Barrielle v. 
Bettman. 199 Fed. 838. 



